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This article is presented by the staff 
of Vermont Protection and Advocacy, 
Inc., Vermont’s federally mandated 
and authorized disability watchdog 
organization, in order to broaden and 
intensify the discussion regarding the 
use of violent and coercive practices 
against people with disabilities.1  The 
article will discuss the growing trend 
towards the elimination of violence and 
coercion on in-patient, locked psychiatric 
units around the country and in Vermont 
in terms of the substantive due process 
rights of involuntarily committed 
psychiatric patients to be free from the 
arbitrary and harmful use of coercion 
against them.  It is the authors’ hope that 
increasing awareness among Vermont 
attorneys of the rights of individuals on 
in-patient psychiatric units in Vermont 
will lead to more scrutiny over the use 
of such violent and coercive practices 
and speed the elimination of the use of 
seclusion and restraint and the violence 
associated with those measures against 
people with disabilities.

The Seminal Case: 
______Youngberg v. Romeo_______

For most of the history of mental 
health treatment the use of force, 
seclusion, and restraint, and the violence 
associated with those measures, was 
an accepted reality of day-to-day 
treatment milieus.2  It was not until the 
1982 seminal decision in Youngberg v. 
Romeo that Constitutional limits on the 
use of coercive practices in psychiatric 
and other treatment settings were 
clearly articulated.3  In Youngberg, 
the mother of a man with profound 
retardation who was involuntarily 
institutionalized in Pennsylvania filed 
suit against state officials after her son 
suffered multiple injuries and lengthy 
restraint procedures.  The Court 
agreed with the mother, finding that 
the Constitution requires that, once a 
state takes a person into custody, the 
person has a right to reasonably safe 
conditions of confinement, freedom 
from unreasonable bodily restraint, 
and to habilitation (training) that is 
minimally adequate as reasonably may 
be required by these interests.4  In 
his opinion for a unanimous Supreme 
Court, Justice Powell wrote: “If it is 

cruel and unusual punishment to hold 
convicted criminals in unsafe conditions, 
it must be unconstitutional to confine 
the involuntarily committed—who 
may not be punished at all—in unsafe 
conditions.”5  The Court announced 
in Youngberg that the relevant 
question when analyzing whether the 
use of coercion and violence against 
involuntarily committed patients was 
unconstitutional was whether or not 
professional judgment had been 
exercised in the fact-specific situation.  
When determining whether the state 
has met its obligation to provide 
constitutionally adequate treatment—
that is, freedom from unreasonable use 
of force or restraint—“decisions made by 
the appropriate professional are entitled 
to a presumption of correctness.”6

The Court’s decision in Youngberg 
clearly identified that there are 
Constitutional limits to the amount 
of force that can be used against an 
involuntary patient in a hospital or 
other treatment facility, yet it left the 
actual definition of what is excessive 
to the amorphous and potentially 
fluid determination of “professional 
judgment.” 

 
The Legal Standard:

______Professional Judgment_____

There are several good reasons why 
the courts should require the input of 
medical professionals and defer, in part, 
to those medical professionals when 
they do exercise professional judgment 
in ordering coercive interventions 
against psychiatric patients.  Use of 
seclusion and restraint and the violence 
associated with those measures poses 
serious health risks, both physical and 
psychological.  Prone restraints, use 
of controlling agents like OC spray or 
Tasers, and even the neurobiological 
and psychological effects of trauma, 
can have life-threatening medical 
consequences.  In May 2004 VP&A 
reported on the suicide death of a 
patient at the Vermont State Hospital 
in 2003 whose restraint experience the 
previous day appears to have been a 
precipitating factor for his completed 
suicide effort.7  Medical professionals 
should have the training to understand 
if medications or other aspects of the 

patient’s illness may have symptoms or 
side effects, such as motor restlessness 
or tremors, that may increase the 
already notable pain, discomfort, and 
possibility of injury associated with the 
use of restraints.  Often medications, 
known as chemical restraints, provide 
an alternative to physical restraints.  Use 
of chemical restraint may appear more 
humane but often has equally adverse 
consequences.  It is still not uncommon 
to find both mechanical and chemical 
restraints, and seclusion, all used 
concurrently on some units.  

Medical professionals should also 
be in a position, based on experience, 
training, and level of responsibility, to 
insure that all less intrusive, restrictive, 
and potentially dangerous alternatives 
to the use of seclusion and restraint 
(and the violence associated with 
those measures) have been evaluated, 
attempted, and shown to be ineffective.  
However, it is not uncommon to find that 
the individuals on the units making the 
immediate decisions about the use of 
seclusion and restraint, and the violence 
associated with those measures, 
are not the doctors or psychiatrists 
contemplated by the judiciary’s 
decisions, but rather the line staff—
mental health workers and psychiatric 
technicians or, possibly, a nurse or a 
nurse manager.  These staff members 
(especially those on the evening and 
night shifts), while quite likely working 
heroically under difficult circumstances, 
are also likely to have the least amount 
of training and experience in the use of 
alternative or non-violent strategies to 
de-escalate potentially out-of-control 
situations on in-patient units.

The standard used to determine 
if there has been a failure to use 
professional judgment in the use of 
seclusion and restraint (and the violence 
associated with those measures) on 
a person in the state’s custody, and 
therefore a violation of a patient’s 
substantive due process rights, is a high 
one.  The fact that even an obviously 
better alternative treatment existed 
will not avoid a finding that a doctor 
or mental health worker exercised 
adequate professional judgment 
so long as the decision was not a 
substantial departure from accepted 
practice.8  In some cases courts have 
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required convincing evidence that the 
defendant medical professional acted 
in a way that no competent medical 
professional would have acted in order 
to find a constitutional violation.9  The 
standard requires more than simple 
negligence but less than the willful 
and malicious deliberate indifference 
required under the eighth amendment 
standard applicable to excessive force 
claims made by prisoners.10  In one case 
involving allegations of failure to provide 
adequate medical care to a Virginia 
woman involuntarily in state custody, the 
court held that the actions of the state 
medical professional must be so far out 
of bounds as to make them explicable 
only as an arbitrary and unprofessional 
action, but recognized that courts 
have had some difficulty determining 
precisely how far the professional 
judgment standard falls from negligence 
on the culpability continuum.11

Nationally there are two major sets 
of regulations governing the use of 
seclusion and restraint against in-patient 
psychiatric patients.  They are the 
Conditions of Participation for hospitals 
who accept Medicaid and Medicare 
funding, known as the CMS regulations, 
and the rules promulgated by the 
Joint Commission on Accreditation of 
Healthcare Organizations known as 
the JCAHO standards.12  While these 
standards may not be dispositive in 
terms of whether or not a specific 
use of seclusion and restraint and the 
violence associated with it was an 
exercise of professional judgment or 
was unconstitutional, they are certainly 
relevant.13  In Vermont, a court-ordered 
consent decree in the case of Doe v. 
Miller exists that governs the use of 
seclusion and restraint and the violence 
associated with those measures at the 
beleaguered Vermont State Hospital.14  

All of these standards for in-patient 
psychiatric facilities have similar 
requirements both in terms of how 
seclusion and restraint is defined, when 
it is permissible, and what must happen 
after the initiation of coercive and violent 
procedures.  For example, the standards 
all basically require that seclusion and 
restraint not be applied unless there is 
actually an imminent emergency in which 
a patient or someone else is about to be 
physically injured and all reasonable 
non-coercive alternatives have been 
attempted.15  There are also limitations 
placed on the amount of time people of 
different age groups may be restrained 
before the situation is reviewed in 
person by a physician, ranging from 

one to four hours.16  In fact, all facilities 
and residential programs caring for 
individuals with disabilities, including 
mental health-related disabilities, have 
specific regulations relating to the use 
of coercive, violent, and involuntary 
practices against their residents.17 

While the fourteenth amendment 
offers only minimum protections that 
do not establish standards of care 
themselves and require deference to 
professionals, the courts are clearly the 
final arbiters of when use of seclusion 
and restraint and the violence associated 
with those measures is unconstitutional.  
Courts have noted that the Constitution 
does not immediately fall into line 
behind the majority view of a committee 
appointed by the American Psychiatric 
Association.18  The Constitution does 
require that punishment be avoided 
and medical judgment be exercised.  
As one court noted: “This a far cry 
from saying that anything goes—that 
if the holder of a masters degree in 
psychology were to decide that sex 
offenders should be lobotomized and 
subject to daily electroshock ‘therapy,’ 
no court could gainsay that decision.”19  
These decisions imply that the courts are 
open to considering new and evolving 
standards of professional judgment. 

The Changing Standard of
_____Professional Judgment______

What constitutes the professional 
judgment of medical professionals 
has certainly changed over time.  Just 
as the standard for what is cruel and 
unusual punishment has evolved over 
the last twenty years in terms of, for 
example, whether it is acceptable to 
execute inmates who were juveniles 
when they committed their offenses,20 
the standard for what a competent 
mental health professional considers 
to be the appropriate therapeutic 
response to a patient’s self-harming or 
potentially dangerous behaviors has also 
changed.  It is important to note that our 
experience and training has shown that 
in these circumstances patients often 
are not actually dangerous; rather, it is 
the staff’s perceptions and fears that the 
patient may injure themselves or others, 
or that the staff will lose control over 
the situation, that dictates the use of 
seclusion and restraint and the violence 
associated with those measures.  Often 
the lack of training and the lack of staff 
availability to provide one- or two-on-
one supervision to a patient prevent 
giving the patient the time and space 

needed to de-escalate.  We do not 
want this article to perpetuate the 
stereotypical and invalid myth that 
people with a mental illness are more 
dangerous or violent than the general 
public.

Recent editions of the National 
Association of State Mental Health 
Program Directors (NASMHPD) 
publication Networks have indicated 
that eliminating coercive practices 
on in-patient psychiatric units is 
part of a larger, federally-approved, 
effort to reorient our mental health 
systems “toward a consumer-focused 
philosophy that emphasizes recovery 
and independence” and that “it is a 
hospital’s culture more than clinical 
necessity that determines how often or 
even if coercive practices are used.”21  
A number of hospitals, and even entire 
state systems, have drastically reduced 
or eliminated the use of seclusion and 
restraint.

Pennsylvania is one of several states 
leading the way in exploring strategies 
to reduce or eliminate the use of 
coercive measures in the mental health 
arena.  According to data from the 
Pennsylvania Performance Measurement 
System, between 1994 and 1998 the 
number of hours of seclusion in the 
state’s psychiatric hospitals dropped by 
91 percent (from 32.5 hours to 2.9 hours 
per thousand patient hours).  During the 
same period, hours of restraint fell by 
52 percent (from 40 hours to 19 hours 
per thousand patient hours).  This data, 
in addition to being closely monitored 
by the state, is made available to the 
patient and family organizations and 
the state’s mental health planning and 
advisory council.  The collection and 
provision of this data “has introduced 
accountability and a healthy competition 
among hospitals.  Seclusion and restraint 
were symptoms of a whole approach to 
caring for patients.  We felt that it was 
important to make it clear that these 
practices are not treatment interventions 
but treatment failures to be used only 
as a last resort,” said Charles Currie, 
Pennsylvania’s Deputy Secretary for 
Mental Health and Substance Abuse.22

Salem Hospital Psychiatry Inpatient 
Unit in Salem, Oregon, changed its 
environment of care beginning in 2001.  
According to the hospital’s promotional 
materials, as a result of this change 

use of locked seclusion and mechanical 
restraint has been nearly eliminated.  
Using a defined vision and strategy, 
the leaders of the unit sought to 
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change a traditional, involuntary, 
often coercive inpatient culture to one 
of non-violence, collaboration, and 
partnership.  Unanticipated benefits 
include increased patient, family, 
staff, and physician satisfaction, 
reduction of patient and staff injury, 
and improved recruitment of staff and 
physicians.  By focusing on respect 
and dignity, the environment became 
one of participation and healing.  Staff 
time is used more efficiently and the 
program has improved financially.23 

Recognizing the impact of trauma 
histories in institutionalized persons 
and designing treatment protocols to 
avoid re-traumatization has become the 
emerging new standard of care in the 
treatment of persons with disabilities 
generally.24  Trauma survivors may be 
especially vulnerable to physician- or 
treatment-caused (iatrogenic) trauma 
that occurs within the psychiatric 
setting.  For example, the routine use 
of seclusion, restraints, or handcuffs 
may serve to recapitulate previous 
traumatic experiences, and thereby 
exacerbate symptoms of PTSD.25  The 
newly reorganized Vermont Agency of 
Human Services has created a “trauma 
coordinator” position staffed by a PhD.-
level professional assigned to implement 
trauma-sensitive practices throughout 
the agency.  As recently as August 2004 
the Vermont Mental Health Performance 
Indicator Project noted: “Restraint 
and seclusion, which are currently 
accepted methods of management of 
psychiatric consumers in this country, 
meet DSM-IV definition of human-
induced traumatic stressors.  Both 
exert violent and absolute control while 
engendering utter helplessness and 
fear.”26  Newer systems for training staff, 
such as the MANDT system, emphasize 
the importance of trauma-sensitive 
responses to escalating behavior.27  This 
acknowledgement of the consequences 
of the use of seclusion and restraint 
and the violence associated with those 
measures against patients is informing 
the trend towards eliminating the use of 
these coercive and violent practices in 
psychiatric facilities.

______Progress in Vermont_______

In the winter of 1999-2000, then 
Commissioner of the Vermont 
Department of Developmental and 
Mental Health Services (DDMHS), 
Rodney Copeland, issued a report 
entitled Vermont’s Vision of a Public 

System for Developmental and Mental 
Health Services Without Coercion.  
That report identified the need to “… 
eliminate the coercion experienced by 
our most vulnerable citizens.”28  The 
report described the DDMHS plan to 
provide a “... significant increase in our 
efforts to eliminate coercion from our 
systems of care.”29 

Currently, in Vermont, Retreat 
Healthcare has taken the lead in moving 
towards a seclusion and restraint-free 
facility by initiating its Trauma Informed 
Recovery and Resiliency Model (TIRRM).  
In March 2005, staff from Retreat 
attended a training seminar on “Creating 
Violence Free and Coercion Free Mental 
Health Treatment Environments” 
sponsored by the National Association 
of State Mental Health Program 
Directors (NASMHPD) National 
Executive Training Institute, where they 
developed the preliminary plan for 
implementation of the TIRRM initiative.  
Retreat has indicated that insidious 
paternalism and coercion too often 
characterize mental health treatment, 
leading to unnecessary and traumatic 
use of coercive practices against 
patients.  The TIRRM initiative aims to 
reduce drastically the use of coercion 
against patients through comprehensive 
changes.  More progressive training 
of staff on de-escalation practices are 
being provided.  Changes to policies 
regarding information gathering and 
planning at admission aimed at being 
prepared to respond to situations that 
escalate to dangerous proportions are 
being implemented.  By moving the 
overall treatment philosophy towards 
one that supports patients retaining 
power and control of their treatment 
choices, Retreat hopes to reinforce 
these changes.  The TIRRM model 
recognizes that coercive interventions 
traumatize both patients and staff, and 
that reducing the incidence of coercive 
intervention best serves the interests of 
all.30

Both the Vermont State Hospital and 
Fletcher Allen Health Care have been 
considering making commitments 
and necessary changes to achieve 
less coercive and violent in-patient 
environments.  Staff of the Vermont 
State Hospital attended a NASMHPD 
training in the spring of 2003 similar to 
the one attended by Retreat staff prior 
to their implementation of the TIRRM 
initiative.  While both the Vermont State 
Hospital and Fletcher Allen Healthcare 
have begun efforts to reduce coercive 
and violent practices against psychiatric 

patients, they have yet to implement 
a comprehensive, trauma-informed 
strategy to move closer to the elimination 
of such violent and coercive practices 
in their facilities.  As more and more 
examples of successful implementation 
of coercion- and violence-free mental 
health environments are identified 
and noted, both within Vermont and 
around the country, facilities that are 
lagging behind in adapting to the new 
standard of care will have little choice 
but to make progress towards the 
elimination of seclusion and restraint 
and the violence associated with those 
measures in their facilities as well.  In this 
way the standard for what constitutes 
the permissible use of seclusion and 
restraint against people with disabilities, 
both in and out of state’s custody, will 
change as well.  In the very near future 
it is likely that professional judgment will 
not condone the use of seclusion and 
restraint in the vast majority of situations 
in which such coercive and violent 
practices are used currently.  Such a 
determination based on the evolving 
standards of medical treatment will have 
myriad positive benefits, from reducing 
re-traumatization of patients to reducing 
the number of staff injuries and related 
workers’ compensation claims.31

For more information on the trend 
towards the elimination of seclusion and 
restraint against people with disabilities 
please contact us at 1-800-834-7890, 
1-802-229-1355 or visit our website 
at wwwvtpa.org and click on the link 
“bibliographies.”
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